












 

 

 

 

 

 

The record(s) you seek contain personal identifying information. 

 

NRS 239.001 provides that public records are open to inspection. 
However, NRS 239.010(1) expressly creates exemptions to the disclosure of 
records falling under various statutes, including NRS 239B.030.  NRS 239B.030 
makes “personal information” confidential. NRS 603A.040 defines “personal 
information” to include social security numbers, driver’s license numbers, 
account numbers, and the like. 

Here, because the record(s) you seek contain confidential personal 
identifying information, they have been redacted. 
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The record(s) you seek contain information the disclosure of which would 
constitute an unwarranted invasion of a person’s privacy interests. 

 

 In Reno Newspapers v. Sheriff, 126 Nev. 211, 218, 234 P.3d 922, 927 
(2010), the Nevada Supreme Court recognized that an individual’s privacy must 
be balanced with the public’s general right to open government, “especially 
because private and personal information may be recorded in government 
files”).  Later, in Clark County Sch. Dist. v. Las Vegas Review-Journal, --- Nev. ---, 
429 P.3d 313, 319-20 (2018), the Court adopted a balancing test in which the 
burden shifts to the requester of a record if the public agency demonstrates a 
“nontrivial personal privacy interest” including “intrusion[s] into a person’s 
reasonable expectation of privacy, seclusion, or solitude.”  Privacy interests 
include information that may cause “embarrassment, shame, stigma, [or] 
harassment” or “endangerment, or similar harm.”  Las Vegas Metro. Police Dep’t 
v. Las Vegas Review-Journal, 136 Nev. Ad. Op 86, --- P.3d --- (2020).  Medical 
information, personnel files, details about sexual orientation, and other 
information about a person’s life give rise to privacy interests.  Clark County 
Office of the Coroner/Medical Examiner v. Las Vegas Review-Journal, 136 Nev. 
Adv. Op. 5, --- P.3d --- (2020).  

 

 Here, the record(s) you seek contain information the disclosure of which 
would constitute an unwarranted invasion of a person’s privacy 
interests.  Therefore, they are confidential and must be withheld or redacted. 
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The record(s) you seek are law enforcement records that pertain to a subject 
accused of criminal activity, however never criminally charged or arrested.  

The accused have privacy rights.  In Donrey v. Bradshaw, 106 Nev. 630, 798 
P.2d 144, fn. 4 (1990), the Nevada Supreme Court referred to Exemption 7 of 
the federal Freedom of Information Act and recognized that law enforcement 
files are confidential in many circumstances.  Exemption 7 is codified at 5 USC 
§ 552(b)(7).  Subpart (C) makes law enforcement records confidential if 
disclosure “could reasonably be expected to constitute an unwarranted invasion 
of personal privacy.” See also 5 USC § 522(b)(6) (FOIA Exemption 6) (making 
records confidential if disclosure “would constitute a clearly unwarranted 
invasion of personal privacy”).  Donrey cites to Att. Gen. Op. 83-3, which 
consolidates prevailing law governing the disclosure of law enforcement 
records.  It provides, with emphasis added: 
 
The legitimate public policy interests in maintaining confidentiality of criminal 
investigation records and criminal reports include the protection of the elements 
of an investigation of a crime from premature disclosures, the avoidance of 
prejudice to the later trial of the defendant from harmful pretrial publicity, the 
protection of the privacy of persons who are not arrested from the stigma of 
being singled out as a criminal suspect, and the protection of the identity of 
informants.  These interests have generally been recognized by the courts to 
outweigh the general policy of openness in government and reflect the common 
law view that certain records which pertain to criminal investigations are 
confidential. 
 
Here, to the extent records accusing the subject of criminal activity exist, there 
has never been an arrest.  As such, a privacy interest arises making any such 
records confidential. 
 

 

LEP-NA 
Law Enforcement Privilege 

Subject Not Arrested 
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Your request is for evidence, not a public record. 

 

 A “record” is “[a] documentary account of past events, usually designed to 
memorialize those events.”  BLACK’S LAW DICT., 7th ed. ab., at p. 1023 (2000).  A 
“public record” is “[a] record that a governmental unit is required by law to keep, 
such as land deeds kept at a county courthouse.”  Id.   “A public record, strictly 
speaking, is one made by a public officer in pursuance of a duty, the immediate 
purpose of which is to disseminate information to the public, or to serve as a 
memorial of official transactions for public reference.”  “Evidence,” on the other 
hand, is “[s]omething (including testimony, documents, and tangible objects) 
that tends to prove or disprove the existence of an alleged fact.”  BLACK’S LAW 

DICT., 7th ed. ab., at p. 457 (2000).  

 Materials obtained from a third-party during a criminal investigation by 
legal process such as a warrant, subpoena or even consent are not public 
records – they are evidence.  The government only possesses the evidence for 
the purpose of the criminal investigation.  The evidence was not created by the 
government nor is it owned by the government.  Piedmont Publishing Co. v. City 
of Winston-Salem, 434 S.E.2d 176, 177 (N.C. 1993) (holding that discovery of 
materials gathered by state for use in criminal prosecution may be obtained by 
defendant pursuant to rules of discovery, not by newspaper through a public 
records request). 

 Moreover, providing evidence obtained through legal process, including 
consent, would exceed the authority granted either by the court or by the 
owner.  See e.g., Wilson v. Layne, 526 U.S. 603, 119 S. Ct. 1692 (1999) (holding 
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that when balancing a person’s Fourth Amendment right to be secure in their 
persons, houses, papers, and effects, probable cause may justify a police entry 
and seizure but it does not justify the media’s entry and/or seizure). 

 

 Here, you seek evidence, not a public record.  Feel free to reformulate your 
request.  If you seek a particular record that is not evidence and is readily 
available, LVMPD can proceed with researching your request. 
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